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LAWRENCE G. WASDEN 
Attorney General 
State of Idaho 
P.O. Box 83720 
Boise, Idaho 83720-0010 
(208) 334-4534 
 
PAUL R. PANTHER 
Deputy Attorney General 
Chief, Criminal Law Division 
 
LORI A. FLEMING 
Deputy Attorney General 
 
 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,  
 
          Plaintiff-Respondent, 
 
v. 
 
SEAN ISSAC SWANSON, 
 
          Defendant-Appellant. 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
 
          NO. 43243 
 
          Kootenai County Case No.  
          CR-2013-24068 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Swanson failed to establish that the district court abused its discretion by 
revoking his probation?  
 
 
Swanson Has Failed To Establish That The District Court Abused Its Sentencing 
Discretion 
 
 Swanson pled guilty to possession of methamphetamine and the district court 
imposed a unified sentence of four years, with two years fixed, suspended the 
sentence, and placed Swanson on supervised probation for two years.  (R., pp.55-56, 
77-86.)  After Swanson violated his probation by failing to report for supervision as 
 2 
instructed, possessing Hydrocodone without a prescription, and failing to return to Idaho 
as instructed, the district court revoked Swanson’s probation, executed his sentence, 
and retained jurisdiction.  (R., pp.87-88, 97-101.)  Swanson filed a notice of appeal 
timely from the district court’s order revoking probation.  (R., pp.102-05.)   
Swanson asserts that the district court abused its discretion by revoking his 
probation in light of his employment, family support, and claims that he “did not 
completely abscond,” that “the evidence did not indicate that [he] had possession of the 
bag” in his car that contained a scale and what appeared to be a drug ledger, and that 
his failure to return to Idaho as ordered did not “in and of itself cause any harm or create 
any danger to warrant imprisonment for the protection of society.”  (Appellant’s brief, 
pp.3-5; R., pp.87-88.)  Swanson has failed to establish an abuse of discretion.   
“Probation is a matter left to the sound discretion of the court.”  I.C. § 19-2601(4). 
 The decision to revoke probation lies within the sound discretion of the district court. 
 State v. Roy, 113 Idaho 388, 392, 744 P.2d, 116, 120 (Ct. App. 1987); State v. 
Drennen, 122 Idaho 1019, 842 P.2d 698 (Ct. App. 1992).  When deciding whether to 
revoke probation, the district court must consider “whether the probation [was] achieving 
the goal of rehabilitation and [was] consistent with the protection of society.”  Drennen, 
122 Idaho at 1022, 842 P.2d at 701. 
At the disposition hearing for Swanson’s probation violation, the state addressed 
Swanson’s refusal to abide by the conditions of community supervision and his 
continued criminal behavior.  (Tr., p.33, L.6 – p.35, L.1 (Appendix A).)  The district court 
subsequently articulated its reasons for revoking Swanson’s probation.  (Tr., p.41, L.12 
– p.43, L.13 (Appendix B).)  The state submits that Swanson has failed to establish an 
 3 
abuse of discretion, for reasons more fully set forth in the attached excerpts of the 
disposition hearing transcript, which the state adopts as its argument on appeal.  
(Appendices A and B.)   
 
Conclusion 
 The state respectfully requests this Court to affirm the district court’s order 
revoking Swanson’s probation. 
       
 DATED this 7th day of January, 2016. 
 
 
 
      _/s/_____________________________ 
      LORI A. FLEMING 
      Deputy Attorney General 
 
 
      VICTORIA RUTLEDGE 
      Paralegal 
 
 
CERTIFICATE OF SERVICE 
 
 I HEREBY CERTIFY that I have this 7th day of January, 2016, served a true and 
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to: 
 
JENNY C. SWINFORD  
  DEPUTY STATE APPELLATE PUBLIC DEFENDER 
 
at the following email address:  briefs@sapd.state.id.us. 
 
 
 
      _/s/_____________________________ 
     LORI A. FLEMING 
Deputy Attorney General    
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1 substance unless lawfully prescribed for by a licensed 
2 physician or dentist. It's alleged that was violated 
3 on or about December 28, 2014. You were contacted by 
4 Spokane Police after foiling to yield and failure to 
5 use a turn signal. After you reached •• and you agreed 
6 to let orticers search you, you reached into your 
7 pocket and threw a hydrocodone pill onto the curb. A 
8 search of your bag revealed an electronic scale and a 
9 black address book containing numerous names, plll 
10 quantities, and pill prices. Do you admit to that? 
11 
12 
THE DEFENDANT: Yes Your Honor. 
THE COURT: All right. The State has an 
13 amendment you want to make to No. 3? 
14 MR. MORTENSEN; Yes. Thank you, Your Honor. 
15 I think the second sentence starts with 
16 that request was denied January 12, 2015. The next day 
17 Mr. Swanson was called and Instructed to return to the 
18 state of Idaho by January 14, 2014. That should just 
19 be 2015, Your Honor. 
20 THE COURT: I assume there's no objection to 
21 that change. 
22 MS. MARSHALL: No objection. 
23 THE COURT: All right. As amended, 
24 Allegation No. 3 alleges that you were allowed to 
25 return to the state of Washington on December 1, 2014, 
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THE COURT: Here's what I would suggest Is, I 
2 guess that •• that he was Instructed on January :><l to 
3 report to Idaho and failed to do <;o. 
4 MR. MORTENSEN: Okay. Well, that · · thi>n if 
5 I could strike the first two sentences so the 
6 al legation would start with the sentence beginning 
7 January 29 •• 
8 THE COURT: Yes. 
9 MR. MORTENSEN: •• and then If we could just 
10 strike the words "and again." I'm sorry. Just the 
11 word "again." So it should read, "January 29 
12 Mr. Swanson was called and Instructed." I believe that 
13 would be appropriate, Your Honor. 
14 I HI: CUUK I: All right. It's •• No. 3 has 
16 been amended to state that on January 29 you were 
16 called and Instructed to report to the state of Jdaho 
17 and resubmit another home offer if you're willing -- if 
18 you still wanted to live in Washington and that you 
19 failed to do so. Do you admit to that'? 
20 THE DEFEND.ANT: Yes, Your Honor. 
21 THE COURT: You having admitted to the 
22 allegations, I find that you arc in violation of the 
23 conditions of your probation. 
24 Do the parties wish to go to disposition 
25 today? 
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1 on reporting Instructions pending lnvestiqation for 
2 interstate compact request for transfer. That request 
3 was denied on January 12, 2015. The next day you were 
4 Instructed to return to the state of Idaho by 
5 January 14, 2015, which you failed to do. January 29 
6 you were called again and Instructed to report to Idaho 
7 and resubmit another home. Offer If you're willing •• 
8 If you're still wanting to live in Washington and that 
9 you failed to do so. Do you admit to No. 3? 
10 MS. MARSHALL: Sorry, Your Honor. 
11 (Pau5e In the proceedings.) 
12 MR. MORTENSEN: Your Honor, may I make 
13 another amendment to Allegation 3? 
14 THE COURT: Yes. 
15 MR. MORTENSEN: My apologies. The defendant 
16 appears to have been in custody In Spokane until 
17 January 18. And so while I think that Allegation 3 is 
18 correct that the defendant did not turn in or report 
19 back to Idaho, there Is a reason why. That's because 
20 he was Incarcerated until January 18. So I could just 
21 add that to the end of that second sentence. 
22 THE COURT: Well, that's not a willful 
23 violation If he's In jail. 
24 MR, MORTENSEN: No, It's not. But I don't 
26 want to·· 
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1 MR. MORTENSEN: The State dOe5, Your Honor. 
2 MS. MARSHALL: Yes, Your Honor. 
3 THE COURT: Take recommendations from the 
4 State. 
5 MR. MORTENSEN: Thank you, Your Honor. 
6 If I may just attack this backwards, Your 
7 Honor. I believe we're going to hear a recommendation 
8 from defense for probation. And I just want to point 
9 out why I don't think that's appropriate. The 
1 O defendant has not complied with the Interstate compact. 
11 He's refused to return to Idaho despite the interstate 
12 compact falling out from under his feet. Whal we have 
13 here Is not only a new crime violallon •• and I know 
14 that It Is a possession. And so, you know, we <.:Oulu 
15 say that just him providing a dirtier analysis would be 
16 indicative of a new crime vlolatlon because you have lu 
17 possess It before you use It. And so I do understand 
18 that It Is not a serious new crime vlolatlon, but It is 
19 a new crime violation. 
20 But as I'Ve already pointed out to Your 
21 Honor, what's alarming Is what was In this bag. And I 
22 know we heard a representation rrom counsel that the 
23 defendant had a prescription for this pill. However, 
24 If we read the allegation, after he consented to a 
25 search, he reached Into his pocket and threw the pill 
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1 onto the curb. I'm going to argue that, if the 
2 defendant •• anybody who has a lawful prescription 
3 Isn't Just going to go, reach Into their pocket when 
4 the police contact them, and start throwing stuff on 
5 the ground. The defendant Is discarding evidence. 
6 We've had no evidence put forth today that this was a 
7 prescription. 
8 And what's more, Your Honor, is this bag 
9 turned up u scule, un uddress book thut has names, 
10 quantities, and pill prices in it. This is indicative 
11 of drug dealing. And so I don't think probation is 
12 appropriate at this time. And I perfectly see why the 
13 proh11tion offic:er Is rec:ommendlng Imposition hec:l'Juse 
14 possession with Intent Is drug dealing, and drug 
15 dealing while on probation is a serious 11ileg11tion. 
16 However, I am going to recommf>nd a rider. 
17 I do believe here that any inference we can make to a 
18 possession with intent of drug dealing •• il's an 
19 inference, Your Honor. I do believe it raises 
20 everybody's eyebrows, but I can't stand here and say 
21 the State has proved that. But it is clear the 
Page 34 to 37 or 44 
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1 Honor. 
2 And it's with that I'd submit. Thank you. 
3 THE COURT: Thank you. 
4 Ms. Marshall. 
5 MS. MARSHALL: Your Honor, I've had a d1dnce 
6 to read the C notes In this case and also look al lhe 
7 report of violation, and I wanted to note a couple 
8 things. We are asking the Court to place Sean back on 
9 a period or supervised probation. I do think that that 
10 is uppropriute for the following reasons. 
11 First of ull, heh.is been incarcerated on 
12 this matter for the past 48 days. He was taken into 
13 custody on March 17, hus rem.iined in custody under ever 
14 since, totaling the 48 days up to today's date. I'm 
15 asking the Court to consider a period of local 
16 lnr.11rc:eration, reinstating him on probation. 
17 The local incarceration would serve 
18 multiple reasons. First, It would serve as an initial 
19 essentially punishment in this case, but also it would 
20 further help Sean's situation. The Court can note 
21 that, by keeping him In custody, he can then, once 
22 defendant has a substance abuse problem and that he can 22 placed back on probation but kept in custody, t he 
23 benefit from the programming that can be received on 23 Department of Corrections at that point can apply for 
24 the rider program. And then maybe arter some 24 transitional housing funds. Takes them about a week, 
26 programming, he'll be more amenable to probation, Your 25 and thoy can apply that to SQan's: s:ltuatlon. He can 
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1 have someplace to reside here while he does reapply for 
2 the interstate compact. 
3 I do anticipate that he will likely be 
4 accepted back on the Interstate compact. And here's 
5 why. As 1 reviewed C notes in this case, It says 
6 specirically that he was denied from Washington because 
7 felons were not allowed on the property per where he 
8 had requested. He initially had submitted his mother's 
9 c1parlmenl in order lo live lhere. It was later found 
10 out that he wasn't allowed to reside there. At this 
11 poinl Sean has taken it upon himself lo fi11d his own 
12 place, lhal his 1110111 is goi11g lo be residing wilh hi111, 
13 but It's a place where he essentially Is on the lease. 
14 And so it's almost a guarantee that Probation and 
15 Parole would be able to allow him to llve at that 
16 residence. It's 3625 53rd Avenue, and that Is In 
17 Spokane. 
18 For Sean a lot has happened since these, I 
19 guess, looking at the allegations since he was placed 
20 on probation. I'd note that there were a myriad of 
21 successful contacts with Sean throughout this period of 
22 time until the end -- until February, when the 
23 allegation is that he was -- he had absconded for a 
24 month. 
25 Prior to that, since being placed on 
1 probation, there was a lot of successful contacts with 
2 him. He In fact had reported several times, had 
3 reported over In Washington as well, with specific 
4 reporting Instructions. He had been taking UA's. Even 
5 after the February date, Sean Indicated he had taken .i 
6 UA for the Department of Corrections. But notably the 
7 first two allegations, allegations 1 and 2, Sean has 
8 already been sanctioned for over in Washington. He 
9 spent from December 28 until January 10 In custody on 
10 those two allegations. 
11 Now, I did note previously •• well, first 
12 or all with regards to Allegation No. 1, it indk:.ited 
13 lhal he failed lo repo1l as he was instructed. He 
14 reµorled lo lhe wrong office essentially. He reported 
15 to North Spokane office and then reported •• and then 
16 <.li<.ln'l reporl Lo Sµokone Valley o(fice. 
17 However, l note in the C noles from·· 
18 that are authored ,md in his case,· that on that same 
19 day by Marla Howard later on that day the entry is 
20 for -- It Indicates that there was a successful 
21 supervision contact with him at that time speaking with 
22 him and his mother. So it went from -- I guess my 
23 point being is that he had the situation where he 
24 didn't report to the appropriate office. And then 
25 later on there's a successful supervision contact. So 
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1 It's not like he continued or was trying to abscond at 
2 that point. 
3 Then we run Into the Issue of the new law 
4 violation. In Sean's defense, I would say, Your Honor, 
5 r agree, r suppose, with what Mr. Mortensen says when 
6 he says that drug dealing Is bad and that it is a 
7 serious allegation. And I don't take that lightly when 
8 I stand next to my client and the State comes In with 
9 no evidence except for a sentence In a report that says 
10 that my client Is allegedly dealing drugs. I can 
11 appreciate that Mr. Mortensen believes that based upon 
12 what's read in somebody else's writing on a report of 
13 violation. But for Sean In this situation, he did 
14 admit. He admitted because he wants to move forward. 
15 Sean was driving a vehicle that did not 
16 belong to him. At the time he was driving It, he was 
17 pulled over. They did search his person. The 
18 hydrocodone was located on the ground. And they later 
19 searched the vehicle, and they found this bag. Nowhere 
20 In the C notes -- and frankly the police report Isn't 
21 even attached to this report of violation to Indicate 
22 further evidence. But nowhere In the c notes does it 
23 specifically talk about that either. It just takes 
24 this exact language from the C notes and puts ft In the 
25 report of v101at1on. 
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1 Spokone he hos been attending MRT classes at Tasc, and 
2 so he's been continuing with his recovery process ond 
3 the rehabilitation efforts. As I mentioned before, 
4 he's been sanctioned for these first two allegations. 
5 He's been In custody for 48 days. And he had been 
6 UA'ing prior to coming Into custody. 
7 For all of those reasons, Your Honor, I'm 
8 asking the Court to consider a period of local 
9 Incarceration, give him credit for 48 days, have him 
10 remain in custody for a little bit longer, and then 
11 reinstate his probation. He has Interstate compact fee 
12 in place. I anticipate he will be accepted on 
13 Interstate due to his new residence and his family ties 
14 over in that area. 
15 THE COURT: Thank you. 
16 Before I announce my decision, 
17 Mr. Swanson, is there anything you'd like to say? 
18 THE DEFENDANT: Yes, Your Honor. After I was 
19 released from Benton County facility, which is the 
20 Washington State's DOC when they send -- they're 
21 contracted and they send their DOC Inmates, that was 
22 on •• I believe it was the 18th of January. I did 
23 report to my -- on my probation officer multiple times 
24 and did take UA's after that point in time. I started 
25 taking MRT classes, and I had a newborn. I had a baby, 
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My point being that there was nothing in 
2 this bag to indicate specifically that it was Sean's 
3 except that he was In possession of this vehicle at the 
4 time that it was pulled over. I think that's an 
5 assumption that we're jUmping to conclusions there. 
6 There's no identifying information in the bag. There's 
7 nothing In this report of violation that says that bag 
8 had his ID in It or men's clothing or anything 
9 indicative to him specifically. But instead Just says 
10 the scale, the address book, and quantities and prices, 
11 which obviously the State's going to move forward with 
12 that allegation because It makes Sean look really bad. 
13 l::!ut In Sean's defense I don't see any 
14 other additional Information to that effect to indicate 
16 that he has actually been engaged in dealing drugs. I 
16 think frankly if that was an allegation supported by 
17 appropriate evidence, he would have been charged with 
18 that in Spokane. 
19 At this point Scan has been a full-time 
20 employee. He is working for Greenleaf Lawn Company. 
21 He's been working there for the past several months. 
22 When he gets out, it's anticipated he will be able to 
23 go back to that Job. One of the reasons he didn't 
24 return to the state of Idaho is he had trouble finding 
25 transportation to get t>acK. l:!Ut for Sean over In 
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1 and she's about two months old now, and so 1 h.>ve to 
2 provide tor her and for my · the baby's mother as 
3 well, my girlfriend. And it would be very difficult 
4 and very hard to do that If I were to go down for a 
5 longer period of time to take a rider program. I am 
G trying to take parenting classes as long -- or as well 
7 as anger management classes in the Spokane County area 
8 for -- for probation and for just bettering my life in 
9 general. And I really hope that you could help me out 
10 and not sanction me to a rider program, please. 
11 THE COURT: Thank you. 
12 You were sentenced on December 1, 2014. 
13 That sentencing was delayed because you failed to 
14 appear for the presentence Investigation. That should 
15 have been a -- an Indication of things to come, I think 
16 because, as I stated, you were sentenced finally on 
17 December 1. And then on December 9 you're essentially 
18 not reporting for probation. You falied to report to 
19 the Spokane Valley office as you were directed. And 
20 you recall that, when I sentenced you, one of the 
21 things I told you that you had to do was make sure you 
22 keep all appointments with the probation office. Here 
23 within a week of being told that, you're violating. 
24 The Allegation 2, you were In possession 
25 of a hydrocodone pill at the time were you stopped. 
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1 And I tend to agree that, if you had a valid 
2 prescription for it, you would have shown the officers 
3 a valid prescription as opposed to throwing it to the 
4 curb. And then we have another fallure to report on 
5 January 29, and you failed to report back to the State 
6 of Idaho. 
7 That's all just shortly after being 
8 sentenced. so unfortunately for you, Mr, Swanson, that 
9 indicate:. to me that probation :.o far juzt is not 
10 working. ~o .ind l think th.it ret.iining jurisdiction 
11 is .ippropriute to give you the proper tools to 
12 recognize what it takes to make it on probation. 
13 Accordingly, I am going to revoke your 
14 probation and impose the sentence previously set, a 
15 four-year unified sentence consisting of two years 
16 fixed and two years indeterminate. I'm going to retain 
17 jurisdiction. I'm going to recommend the CAPP rider. 
18 I've retained jurisdiction In your case, 
19 Mr. Swanson. That means you're going to be 
20 incarcerated with the Department of Correction -- you 
21 need to listen, Mr. Swanson. 
22 MS. MARSHALL: Sorry, Your Honor. 
23 THE COURT: I say you need to listen to me 
24 here. 
25 l'vo rotalnod jurisdiction. That moans 
Page 42 to 44 of 44 
43 
1 you're going to be incarcerated with the Department of 
2 Correction for period that could extend up to one year. 
3 During that period you'll I.Je yive11 the oppo1 tunity to 
4 participate In programminy that's available. You'll be 
5 expected to follow all of the dlsclpllnary roles as any 
6 other Inmate. 
7 At the end of the retained Jurisdiction 
8 period, a report wlll come back to me based upon how 
9 you've done. If you've done well, it will recommend 
10 th.it l give you .:i shot at probation. Hopefully that's 
11 the report you come back with. If you don't do well, 
12 it will reflect that and recommend that I require you 
13 to serve the balunce of this sentence. 
14 
15 
16 
Do you have any questions? 
THE DEFENDANT: No, Your Honor. 
Ti'IE COURT: Okay. I'm going to remand you to 
17 the custody of the sheriff for transportation to the 
18 Department of Correction. 
19 I think maybe he wanted to tolk to his 
20 attorney there a minute. I don't know. 
21 We'll take just a quick break here for 
22 five minutes or so before we get to the Hickman case. 
23 (Proceedings conduded at 10:23 a.m.) 
24 
25 
